
STARN O'TOOLE MARCUS FISHER
A LAW CORPORATION

May 26, 2022

VIA ONLINE SUBMISSION

United States Environmental Protection Agency
Regional Freedom of Information Officer
U.S. EPA, Region IX
75 Hawthrone Street (ORC-1)
San Francisco, CA 94105
(415) 947-4251

Re: Freedom of luformation Request

Dear Sir or Madam:

This law firm represents Sergio Vasquez, the tenant of the property located at 959
Kamilonui Place, Honolulu, I tawai'i 96825 (Property). On Mr. Vasquez's behalf,' and pursuant
to the Freedom of Information Act, 5 U.S.C. § 552 (FOL4), 1 am requesting copies2 of all files,
documents, and/or records (collectively, Records) identified in Section B of this correspondence.

In addition, I am requesting that the Records be furnished without charge' insofar as
disclosure is in the public interest where the information sought is likely to contribute significantly
to public understanding of the operations or activities of the government, and because disclosure
is not primarily in Mr. Vasquez's commercial interests. See 5 U.S.C. § 552(a)(4)(A)(iii).4 If Mr.
Vasquez's request for a fee waiver is denied, Mr. Vasquez asks that if fees incurred will exceed
Five Hundred Dollars ($500.00), that he be informed, through the undersigned, before you fill the
request.

A. Relevant Background.

On or about September 27, 2018, the United States Environmental Protection Agency,
Region IX (EPA), and the Trustees of the Estate of Bernice Pauahi Bishop, d.b.a. Kamehameha

1 A request made pursuant to the Freedom of Information Act (FOIA) may be made by "any
person," (see 5 U.S.C. § 552(a)(3)), and a "person" can make a request through an attorney or
representative. See, e.g., Constangv, Brooks & Smith v. NLRB, 851 F.2d 839, 840 n. 2 (6th Cir.
1988) (citing Rushforth v. Council of EC017. Advisors, 762 F.2d 1038, 1039 n. 3 (D.C. Cir. 1985)).
2 Copies of the Records requested herein may be produced as physical copies or in a digital format.
Or, alternatively, at a significantly reduced charge.

4 As you are aware, pursuant to 5 U.S.C. § 552(a)(4)(A)(iv)(II), you are required to provide the
first two hours or search time or the first 100 copies of responsive Records at no charge.
Regardless, Mr. Vasquez is requesting a waiver of all fees for the reasons addressed in Section C
of this correspondence.
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Schools (KS) entered into a Consent Agreement and Final Order (CA/F0),5 which resolved the
civil administrative proceeding brought by the EPA against KS pursuant to § 1423(c) of the Said
Drinking Water Act (SDIVA), 42 § 300h-2(c), for violations of the SDWA, and the
Underground Injection Control requirements set forth in 40 C.F.R. Part 144. See Ex. I at 1-2 (111
1-2). The CA/F0 alleged infer alio that KS owned or leased at least 3,000 properties in the State
of Ilawah, and that certain of those properties contained prohibited Large Capacity Cesspools
(LCCs).° See id. at 4 (111 19).

As part of the terms of settlement between the EPA and KS, KS agreed, among other things,
to perform a compliance audit (Audit) of its properties in the State of I lawai'i to identify and close
the prohibited LCCs. Id. at 8 (1(44). The Audit was to take place over three phases. Phase I required
the auditor to identify all "Target Properties"7 on the island of Oahu. Phase 11 required the auditor
to identify all Target Properties on the islands of Kauai, Maui. and Molokai. Phase III required the
auditor to identity all Target Properties on the island of Hawaii. See, generally, id. at 8-13 (11
46(a)-(c)).

In short, the Audit required (1) inspections to identify Target Properties, (2) submission of
"Inspection Phase Completion Reports"8 documenting the auditor's findings during the
inspections and otherwise setting forth a plan for closure of any identified LCCs, and (3)
submission of "Final LCC Closure Reports"9 describing and documenting completion of the LCC
closure plans.

As part of Phase 1 of the Audit, the Property was identified as a Target Property.1° We
understand there were various other properties located in the Kamilo Nui Valley in Hawaii Kai on
the island of Oahull that were likewise identified as Target Properties.

B. The Requested Records.

Pursuant to this l'OIA request, please produce the following Records:

A copy of the CA/FO is attached hereto as Exhibit I.
6 LCCs include "multiple dwelling, community or regional cesspools, or other devices that receive
sanitary wastes, containing human excreta, which have an open bottom and sometimes perforated
sides." 40 C.F.R. § 144.81(2); see also, Ex. 1 at 2-3 (11: 10). LCCs do not, however, include single-
family residential cesspools or non-residential cesspools which receive solely sanitary waste and
have the capacity to serve fewer than 20 persons per day." Id.
7 Any properties containing LCCs were referred to as "Target Properties." See Ex. 1 at 8 ((IT
46(a)(i)).
8 For each phase of the inspections, "Inspection Phase Completion Reports" were required to be
submitted, which documented the auditor's findings with respect to the inspection of the Target
Properties in that particular phase. See Ex. 1 at 14-15 (If 47).
9 "Final FCC Closure Reports" described and documented the completion of the FCC closure
steps. See Ex. 1 at 15 (1749).
10 KS is the owner of the Property, and Mr. Vasquez is a tenant of KS.
1 1 The Property is located in the Kamilo Nui
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• Records concerning the inspection of the Property and/or all other Target Properties in
the Kamilo Nui Valley in Hawaii Kai on the island of Oahu.

• The Phase I Inspection Phase Completion Reports, and, in particular, Inspection Phase
Completion Reports pertaining to or referencing any Target Properties in the Kamilo
Nui

• The Phase I Final LCC Closure Reports, and, in particular, Final LCC Closure Reports
pertaining to or referencing any Target Properties in or around the Kamilo Nui

• Records concerning any fines, fees, and/or penalties assessed (or to he assessed) against
KS (or any of KS's tenants) in relation to Phase I of the Audit, and, in particular, any
fines, fees, and/or penalties assessed (or to he assessed) against any Target Properties
located in the Kamilo Nui

C. All Fees Incurred in Complying With this Request Should Be Waived.

5 U.S.C. § 552(a)(4)(A)(iii) provides:

Documents shall be furnished without any charge or at a charge reduced below the
fees established under clause (ii) if disclosure of the information is in the public
interest because it is likely to contribute significantly to public understanding of the
operations or activities of the government and is not primarily in the commercial
interest of the requester.

5 U.S.C. § 552(a)(4)(A)(iii). Construing the statute, the FOIA "sets forth a two-part test for
determining whether documents shall be furnished without any change (or at a reduced charge)."
Project on Military Procurement v. Dept. of Navy, 710 F.Supp. 362, 365 (D.C. 1989). Under the
test, "the requestor must establish that the information sought (1) 'is in the public interest because
it is likely to contribute significantly to public understanding of the operations and activities of the
government' and (2) 'is not primarily in the commercial interest of the requester.— N. (quoting 5
U.S.C. §552(a)(4)(A)(iii)).

With respect to the first prong of the test, i.e., whether the information sought is in the
public interest, there are four criteria that courts look to: (1) operations or activities of government
as the subject of the FOIA request; (2) informative value, or potential for contribution to public
understanding; (3) public understanding as the result of disclosure; and (4) significance of the
disclosure's contribution. See id.; see also, McClellan Ecological Seepage Situation v. Carlucci,
835 F.2d 1282, 1285-86 (9th Cir. 1987).

Here, Ms. Vasquez is seeking the Records requested because he is one of several farmers
working in or around the Kamilo Nui Valley who have been adversely impacted by demands for
removal of LCCs, at the tenants' full or partial cost, and he desires more information on how the
Audit was undertaken, what evaluative criteria was used, if any, to identify Target Properties, and
how fines, fees, and/or penalties may impact the ability to continue working and living within the
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Kamilo Nui Valley. Mr. Vasquez remains in the dark on essentially all substantive details
pertaining to the CA/FO, the Audit, and issues concerning Audit compliance.

Production of the Records identified herein is in the public interest because (1) they will
provide information on the operations or activities of the EPA; (2) the information will contribute
to public understanding of the Audit and LCCs, generally; (3) the Records will enhance public
understanding, generally, and the understanding of the Kamilo Nui Valley tenants, in particular;
and (4) there is great significance as to the disclosure of the Records where the absence of
disclosure will result in continued lack of understanding and knowledge as to why the LCCs need
to be removed and/or why (or why not) certain of the tenants may experience disproportionate
impacts related to the removal of LCCs, for example, through the imputation of fines, fees, and/or
penalties.

As to the second prong of the fee-waiver test, disclosure of the Records will not primarily
benefit Mr. Vasquez. Rather, disclosure will benefit the public, generally, and the farming
community that lives and works in the Kamilo Nui Valley, in particular.

Accordingly, we respectfully request, on Mr. Vasquez's behalf, that the Records be
tUrnished without charge, or at a significantly reduced charge. If, however, this request is denied,
then Mr. Vasquez asks that if fees incurred will exceed Five Hundred Dollars ($500.00), that he
be informed, through the undersigned, before you fill the request.

D. Conclusion.

If all or any part of this request is denied, please cite the specific exemption(s) which you
think justifies your refusal to release the information. I would appreciate your handling this request
as quickly as possible. and I look forward to hearing from you within 10 days.

Very Truly Yours,

Sharon V. Lovejoy

Exhibit 1
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